
 
 

 
 

October 6, 2021 
 
The Honorable Richard Neal    The Honorable Kevin Brady 
Chairman      Ranking Member 
House Committee on Ways and Means  House Committee on Ways and Means 
U.S. House of Representatives   U.S. House of Representatives 
Washington, DC 20515    Washington, DC 20515 
 
Dear Chairman Neal and Ranking Member Brady: 
 
The American Securities Association1 (ASA) appreciates efforts by the House Ways and Means 
Committee in recent years to improve the financial security of hardworking Americans. I write to 
you today to express concern that, as currently drafted, Subtitle B of the Build Back Better 
budget reconciliation legislation would undermine recently passed bipartisan retirement security 
legislation and create significant hurdles for small businesses to offer low-cost automatic 
retirement plans to their workers.  
 
Subtitle B mandates that any business with 5 or more eligible employees must offer an automatic 
retirement plan. It also creates three acceptable options of plans which businesses can offer: (1) 
401(k) plans, (2) SIMPLE IRAs, and (3) automatic payroll deduction IRA (Automatic IRA 
Arrangements).  
 
We write to inform the Committee that Subtitle B’s requirement that qualifying SIMPLE plans 
and Automatic IRA Arrangements be established by employers without participation by the 
employee directly conflicts with existing securities laws. Current securities laws prevent an 
employer from establishing an IRA on behalf of an individual. These rules also impose know-
your-customer (KYC), investment authorization, dispute resolution, and Regulation Best Interest 
(Reg BI) requirements for IRAs that cannot be satisfied without action by the account holder (in 
this case, the employee of a small business). This means SIMPLE and Automatic IRA plans 
cannot be opened automatically on behalf of an employee by an employer.  
 
We believe the Committee wants small businesses to have flexibility to be able to select the plan 
that is most appropriate for them and their employees.  

 
1 The ASA is a trade association that represents the retail and institutional capital markets interests of regional financial services 
firms who provide Main Street businesses with access to capital and advise hardworking Americans how to create and preserve 
wealth. The ASA’s mission is to promote trust and confidence among investors, facilitate capital formation, and support efficient 
and competitively balanced capital markets. This mission advances financial independence, stimulates job creation, and increases 
prosperity. The ASA has a diverse membership of almost one hundred firms in every geographic region of the United States. 



 
 

 
 

 
Unfortunately, many of the small businesses covered by this mandate –restaurants, automotive 
repair shops, laundromats, barber shops, boutique shops, and others – have no experience 
offering retirement benefits to their workers.  
 
Without changes, the legislation would require small businesses to use 401(k) plans as that 
would be the only option available to them. While 401(k) plans are an excellent option for some 
businesses, they are not appropriate for every business. The cost to establish a 401(k), the time 
and complexity of compliance, the fiduciary responsibility, and other obligations would cause 
many small businesses without sophisticated HR departments to violate the bill’s mandate.  
 
Additionally, businesses that would like to establish a SIMPLE IRA or Automatic IRA 
Arrangement plan for their employees but cannot because of technical legal flaws in the 
legislation could face a $10 per employee per day penalty. This outcome would needlessly harm 
small businesses and their workers across America.  
 
As businesses recover from the dislocations of the COVID-19 pandemic, it is important that 
their ability to comply with any new retirement mandate is not unnecessarily impeded by 
Congress’ failure to harmonize existing law with new law. 
 
The Committee must address these concerns before Subtitle B is signed into law. We do not 
believe that relying on regulatory fixes after passage will prevent the problem we are pointing 
out. Rather, it would lead to years of bureaucratic infighting and the endless petitioning of 
Congress to provide a technical fix.  
 
In our experience, even where it is clear securities regulators have the power to create exceptions 
or changes to existing rules, final rulemakings take years to enact. And, in this case, by the time 
the regulators write new rules to address the conflicts of law described herein, every small 
business with at least five (5) people will have been forced into a costly and operationally 
burdensome 401(k) plan.  
 
We want to work with this Committee on language to make this technical fix. Without fixing this 
problem, small businesses and workers will not have three options to save for retirement, they 
will have one: 401K plans.   

For years, ASA has worked with members of Congress on a bipartisan basis to advance policy 
solutions to make it easier for hardworking Americans in every socioeconomic class to save for 
retirement. If the Committee wants to strengthen America’s retirement security, close the savings 



 
 

 
 

gap, and create multiple options for small businesses to offer retirement options to their 
employees, then it must make legislative changes to address these concerns before the legislation 
is signed into law. Failure to do so will frustrate a well-intended retirement policy initiative and 
recent bipartisan success. 

Sincerely, 
 
 
 
Christopher A. Iacovella 
Chief Executive Officer 
American Securities Association 
 


